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Court of Appeals of the District of Columbia 

I 

__ 

No. 6161. 

Geobge B. Fraser, Appellant, 

vs. 

Mark L. Bristol, Ancillary Committee. 

I 

_ 

i 

a Supreme Court of the District of Columbia. 

Lunacy No. 15494. 

In re Edward B. McLean, Non Compos Mentis. 

United States of America, 

District of Columbia , $s: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tike following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Petition for Appointment of Ancillary Committee. 

Filed November 7, 1933. 

In the Supreme Court of the District of Columjbia, Holding 
an Equity Division for Lunacy Matters. 

Lunacy No. 15494. ! 

In re In the Matter of Edward B. McLean, Njon Compos 

Mentis. j 

The petition of Mark L. Bristol respectfully represents 
unto the Court as follows: 

(1) That he is a resident of the District of Columbia 
and files this petition under Section 44 of Tit}le 15 of the 
Code of Laws for the District of Columbia ^s committee 
of the person and estate of Edward B. McLean by virtue 
of his appointment as such by a decree of the Circuit 
Court for Baltimore County, Maryland, as wijl more fully 
hereinafter appear. 
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(2) That the above named Edward B. McLean, residing 
in Baltimore County, State of Maryland, was on October 
30, 1933, adjudged non compos mentis by a Sheriff’s jury 
of said County and State in accordance with the laws of 
the State of Maryland, and after having been given due 
notice of a hearing, and that thereafter, to-wit, on the 3d 
day of November, 1933, the finding of said jury was duly 
approved and confirmed by the Circuit Court for Balti¬ 
more County, Maryland, and by decree of said Court 
passed on said 3d day of November, 1933, your petitioner 
was appointed committee of the person and estate of said 
Edward B. McLean, and required to give bond in the sum of 
Ten Thousand Dollars ($10,000) for the faithful perform¬ 
ance of his duties as such committee. Your petitioner fur¬ 
ther informs the Court that on to-wit, the 6th day of 

2 November, 1933, he duly qualified in the Circuit 
Court for Baltimore County, Maryland, by filing 
the bond required of him, all of which more fully appears 
by reference to a certified copy of the record and proceed¬ 
ings in the Circuit Court for Baltimore County, Maryland, 
hereto attached and marked ‘ 4 Exhibit A” which your pe¬ 
titioner prays may be read in connection herewith and con¬ 
sidered as a part of this petition. 

(3) Your petitioner is advised and informed that the 
said Edward B. McLean is possessed of large property 
rights located in the District of Columbia consisting of a 
life estate conveyed to him by the will of his deceased 
father, John R. McLean, which is of the value of One Mil¬ 
lion Dollars, and upwards, the exact amount of which your 
petitioner at the present time is unable to state, but your 
petitioner is advised and informed that the above named 
Edward B. McLean is now receiving an income from said 
estate of approximately Six Hundred Sixty-six Dollars 
Sixty-six Cents ($666.66) per' week, subject to a deduction 
of Two Hundred Sixty-six Dollars Sixty-six Cents ($266.66) 
per week as maintenance of his wife, Evalyn Walsh Mc¬ 
Lean, and his minor children, John R. McLean, II, Edward 
B. McLean, Jr., and Evalyn B. McLean, in accordance with 
a decree in Equity Cause No. 35390 in this Court. 

(4) That the family of the above named Edward B. 
McLean consists of himself, his wife, Evalyn Walsh Mc¬ 
Lean, and three minor children, namely, John R. McLean, 
II, Edward B. McLean, Jr., and Evalyn B. McLean, who 
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d >i 

reside with th^ mother of said children in the District of 
Columbia. 

i 

(5) Your petitioner is advised and informed that by 
virtue of Section 44 of Title 15 of the Code of Caws for the 
District of Columbia, it is his duty to possess him- 
3 self of all the property and property rights of the 
above named Edward B. McLean in the District of 
Columbia. 


Wherefore, the premises considered, voui 4 petitioner 
prays that in accordance with Section 44 of Titjle 15 of the 
Code of Law^s for the District of Columbia, he may be by 
decree of this Court, appointed ancillary comniittee of the 
person and estate of the above named Edward B. McLean, 
and that he may have such other and further Relief as the 
nature of this cause may require and as to th^ Court may 
seem meet and proper. 

And your petitioner will ever pray and as in ‘duty bound. 


MARK L. BRISTOL, 

Petitioner. 


City of Washington, 

District of Columbia, ss: 


I, Mark L. Bristol, being duly sw’orn, do on oath depose 
and say that I am the duly appointed and qualified com¬ 
mittee of the person and estate of Edward B.i McLean by 
virtue of a decree of the Circuit Court for Baltimore 
County, Maryland; that I have read the foregoing and an¬ 
nexed petition by me subscribed; that I know jt-he contents 
thereof, and that the matters and things therein stated to 
be true are true in fact, and those matters and things therein 
stated as upon information and belief I verily believe to 
be true. 

mark l. Bristol. 

l 

Subscribed and sw’orn to before me tips 7th day of 
4 November, 1933. j 

[notarial seal.] HILDA E. J0NES, 

Notary Public, D. C. 

PALMER, STELLWAGEN & SCOTT, 

WM. J. NEALE, j 

Attorneys for Petitioner. 
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Ex. “A”. 

In the Matter of Edward B. McLean, Lunatic. 

October 3,1933. Petition of Evelyn Walsh McLean that 

a Commission may issue to inquire 
into the Lunacv of Edward B. Me- 
Lean. Affdt. of two Physicians with 
Order of Court directing* that a Writ 
De Lunatico Inquirendo be issued. 
App. of Edgar Allan Poe, Atty. for 
Petitioner filed. 

Same day; Writ De Lunatico Inqui¬ 
rendo & Spna. issued. Copy of Or¬ 
der of Court & Subpoena sent. 

October 18; 1933. Petition of George B. Frazer with Or¬ 
der of Court thereon & Exhibit filed. 

October 18,1933. Answer of Evelyn Walsh McLean to 

the Petition of George B. Frazer with 
Order of Court setting the case for 
hearing on October 20th, 1933 and 
Exhibit filed. 

October 20,1933. Order of Court fd. 

October 27,1933. Answer of Edward B. McLean and 

George B. Frazer to the Petition of 

5 ! Evelyn Walsh McLean filed. 

October 28,1933. Petition with Order of Court dispens¬ 
ing with the presence of alleged 
Non Compos filed. 

October 30,1933. Edward B. McLean by reading sub¬ 
poena Writ De Lunatico Inquirendo 
and Order of Court to him and copy 
of Petition, Subpoena and Order of 
Court left with him and a copy of 
Petition, Subpoena and Order of 
Court left with Dr. Arthur E. Pat- 
trell, Assistant Superintendent of the 
Sheppard and Enoch Pratt Hospital 
and his custodian. Shffs. return filed. 

October 30,1933. Execution of within Writ will fully ap¬ 
pear by the Inquisition attached 
hereto & returned herewith. Shffs. 
return filed. 
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October 31,1933. Testimony filed. ! 

November 3,1933. Decree confirming Inquisition and ap¬ 
pointing Mark L. Rristal, Committee 
of the person & Estate of Edward B. 
McLean and fixing the Bond in the 
penalty of $10,000.00 filed. 

November 6,1933. Approved Bond filed. 

6 In the Circuit Court for Baltimore Coujity. 

In Equity. j 

In the Matter of Edward B. McLean, Luiiatic. 

! 

To the Honorable the Judges of Said Court: 

The petition of Evalyn Walsh McLean of Washington, 
D. C., respectfully shows: 

(1) That Edward B. McLean, husband ofj your peti¬ 

tioner, Evalyn Walsh McLean, is now at the Sheppard and 
Enoch Pratt Hospital, Baltimore County, having been com¬ 
mitted to said institution on the 18th day of September, 
1933, on the certificates of two qualified physicians of the 
State of Maryland, under Section 32 of Article 59 of the 
Code of Public General Laws of Maryland. Yogi* petitioner 
further shows that said Edward B. McLean is fiow and for 
more than three months past has been of unfeound mind 
and a lunatic and that he is not capable of governing him¬ 
self or managing his estate, and your petitioner herewith 
files certificates deposing to the insanity of the sgid Edward 
B. McLean, sworn to and subscribed by two physicians 
practicing in the State of Maryland for more th^n five years 
past, both of whom have attended the said Edward B. Mc¬ 
Lean within ten days preceding the filing of tljiis petition, 
said certificates setting forth the cause, naturej extent and 
probably duration of the mental incompotency!of the said 
Edward B. McLean. j 

(2) That said Edward B. McLean is possessed of per¬ 
sonal and real property aggregating in value at least $100,- 

000.00, which property requires management and 

7 care which the said Edward B. McLean^ by reason 
of his mental incompetency, is not able fo give and 

that there is no one legally authorized to manage and look 
after the same and to apply the revenue therefrom to the 
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use and support of the said Edward B. McLean and that 
it is necessary, therefore, as well as to the interest of the 
said Edward B. McLean, that a suitable Committee of his 
person and estate should be appointed by this Honorable 
Court. The property of the said Edward B. McLean con¬ 
sists of income from a trust established by the will of his 
father, John R. McLean, deceased, and other property, real, 
personal and mixed, a detailed description and value of 
which the petitioner is unable to state. 

Your petitioner therefore prays your Honors that a com¬ 
mission may be issued to the Sheriff of Baltimore County, 
to inquire into the lunacy of said Edward B. McLean and 
that proper notice be given him of the filing* of this petition. 

And as in dutv, etc. 

(Signed)* EDGAR ALLAN POE, 

Attorney for Petitioner. 

(Signed) EVALYN WALSH McLEAN. 

City of Washington, 

District of Columbia , ss: 

I hereby certify that on this 30th day of September, 1933, 
before me, a Notary Public of the District of Columbia, in 
and for the City of Washington, personally appeared the 
above named petitioner, Evalyn Walsh McLean, who made 
oath in due form of law that the matters and facts set forth 
in the foregoing petition are true, to the best of her 
8 knowledge and belief. 

Witness mv hand and Notarial Seal the dav and 
* • 

vear above written. 

(Signed) LENA E. BAIN, 

[notarial seal. 1 Notary Public. 

My commission expires Oct. 15, 1937. 

Ordered this 2nd day of October, 1933, by the Circuit 
Court for Baltimore County, in Equity, upon the foregoing 
petition, affidavit and medical certificates; 

(1) That the writ de lunatico inquirendo issue as prayed 
and that the Jury of Inquisition summoned under said writ 
meet on Wednesday, October 18, 1933, at two o'clock P. M. 
at the Sheriff's Office in the Court House at Towson, for 
the purpose of determining the sanity vel non of the said 
Edward B. McLean; 


I 


G. B. FRASER VS. VT. L. BRISTOL, ANCILLARY (JoM. 


(2) That a writ of summons issue immediately, directed 
to the said Edward B. McLean at Sheppard and Enoch 
Pratt Hospital, Baltimore County, where he is now con¬ 
fined, returnable within ten days from the dat(k hereof, di¬ 
recting- him to appear in this Court and to answer the peti¬ 
tion and abide by and perform such decree j as may be 
hereafter passed, and that a copy of said petition and of 
this order be attached to said summons and left with said 
Edward B. McLean, and 

(3) That a copy of the summons, petition and of this 
order be left with Dr. Ross McC. Chapman, Superintendent 
of the Sheppard and Enoch Pratt Hospital. 

i 

And it is further ordered that the right m hereby re¬ 
served to the said Edward B. McLean to appjear and an¬ 
swer at any time before or after any decree that may be 
passed herein. 

C. GUS GRASON. 

I 

i 

I 

i 

9 In the Circuit Court for Baltimore Cduntv. 

* 

■ 

In Equity. 


In the Matter of Edward B. McLean, Lunatic. 

To the Honorable the Judges of said Court: 

Answering the petition of Evalyn Walsh McLean of 
Washington, District of Columbia, filed in 1 liIs Court in the 
above entitled cause, Edward B. McLean ancj. George B. 
Eraser, attorney in fact of said Edward B. McKean, say: 


First. It is admitted that Edward B. McLean is now at 
the Sheppard and Enoch Pratt Hospital iij Baltimore 
County, and was committed to said institution!in the man¬ 
ner as alleged in said paragraph. Your respondents deny 
that Edward B. McLean is now and for three jnonths past 
lias been a lunatic, but admit that the said Edward B. Mc¬ 
Lean at this time and for several weeks past Jias been in¬ 
capable of governing himself or managing his (estate. 


Second. Your respondents are unable to either admit or 


deny the allegations as to the real and personal property 
of the said Edward B. McLean, but your respondents be¬ 
lieve that the property which the said Edward B. McLean 
holds in his own right, exclusive of his interest in his 
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father’s trust estate, is of negligible value. Your respond¬ 
ents deny that there is no one legally authorized to 
manage and look after such property as the said Edward 
B. McLean owns at this time, and to the contrary sav that 
your respondent, George B. Fraser, is now and for the 
past fourteen years has been advising the said Edward B. 
McLean in the management and control of his property. 
Said George B. Fraser was appointed financial agent and 
attorney for the said Edward B. McLean by a decree 
10 of the Supreme Court of the District of Columbia 
on May 17, 1933, and in addition to said appoint¬ 
ment by the Supreme Court, said George B. Fraser has 
been acting under a validly executed power of attorney of 
the said Edward B. McLean dated May 15, 1933; and your 
respondents further say that the said Edward B. McLean 
is now being adequately taken care of by the Sheppard 
and Enoch Pratt Hospital, as set forth in the petition; is 
not a public charge and will be retained by said institu¬ 
tion under the authority of his commitment until such time 
as he is well enough to be discharged. Your respondents 
deny that it is necessary, therefore, and to the best inter- 
est of the said Edward B. McLean, that a committee be 
appointed by this Court of his person and estate. Your 
respondents admit that the said Edward B. McLean re¬ 
ceives an income from the trust estate established by the 
will of his father, John R. McLean, as alleged in said para¬ 
graph, and this income is distributed by the American 
Security and Trust Company, trustee of the estate of John 
R. McLean, deceased, in its discretion, for the benefit of 
the said Edward B. McLean. The will of John R. McLean 
is of record in the Probate Court, a division of the Su¬ 
preme Court of the District of Columbia, and the Equity 
Division of the Supreme Court of the District of Columbia 
has assumed jurisdiction of said estate in Equity case Xo. 
35390. 

Having fully answered said petition, your respondents 
pray to be hence dismissed with their proper costs. 

And as in duty bound, &c. 

PIPER, CAREY & HALL, 

H. COURTENAY JENIFER, 

Solicitors for Respondents. 
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11 State of Maryland, 

7 I 

Baltimore County , to wit: 

I hereby certify that on this 27th dav of Odtober, 1933, 
before me, the subscriber, a Notary Public of the State of 
Maryland, in and for the County aforesaid, personally ap¬ 
peared George B. Fraser, one of the respondents herein, 
and he made oath in due form of law that the platters and 
facts set forth in the aforegoing answer are true to the 
best of his knowledge, information and belief. 

As witness my hand and Notarial Seal. 

[notarial seal.] MARGARET M. MjTEIS, 

Notary Public. 

\ 

In the Circuit Court for Baltimore Coiimty. 


In Equity. 

In the Matter of Edward B. McLean, Lunatic. 

This inquisition, taken this 30" day of October, in the 
year nineteen hundred and thirty-three, at Tovfson, in Bal¬ 
timore County, State of Maryland, before Bremen A. 
Trail, the Sheriff of said County, in virtue of Itlie annexed 
writ de lunatico inquirendo to him directed, issued out of 
the Circuit Court for Baltimore County, upon the oaths 
or animations of T. Walter Gough, John II. Gehring, John 
Schlee, Newton S. Watts, Earle D. Burton, Frjank P. Fitz¬ 
patrick, William H. Mays, John T. Lyons, Fdward Fry- 
fogle, William Klingelhofer, Steuart B. Arnold, Robert P. 
Gettier, Theodore S. Archer, Sr., Raymond Billingsley, Jo¬ 
seph Wheeler, Frank X. Miller, Howard H. Swem, Frank 
S. Weller, Charles E. Francis and J.J Isaac Hol- 
12 brook, good and lawful men of the bailiwick, who, 
being sworn and charged upon their oaths and affir¬ 
mations to inquire, etc., witnesseth: 

That the said jurors aforesaid do find that the said Ed¬ 
ward B. McLean in the said writ named, isi of unsound 
mind and a lunatic, without lucid intervals, so {hat he is not 
capable of the government of himself or the management 
of his estate, and that he hath been in such state of mind 
for more than three months past, but how He became so 
the jurors aforesaid cannot say unless by the Visitation of 
God. | 

And the jurors aforesaid do also find that the said Ed¬ 
ward B. McLean is possessed of a valuable estate, con- 
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sisting mainly of a life estate in a trust created under the 
will of his father, John R. McLean, said trust being now 
administered by the American Security and Trust Com¬ 
pany of the City of Washington, District of Columbia, as 
Trustee, the principal of said trust estate consisting of real 
property of great value, located in the said City of Wash¬ 
ington and iri the City of Cincinnati, State of Ohio, a news¬ 
paper known as “The Cincinnati Inquirer”, tangible per¬ 
sonal property in the City of Washington, stocks and bonds, 
the aggregate value of the principal of said trust estate 
being at least $50,000.00 and the income from said trust 
estate at thd present time being at least $666.00 per week, 
and that the next of kin and the nearest heirs at law of the 
said Edward B. McLean are his wife, Evalvn Walsh McLean 
and his children, John R. McLean, II, age seventeen, Ed¬ 
ward B. McLean, Jr., age sixteen and Evalvn McLean, age 
eleven, all of said children being minors. 

In witness whereof, as well the jurors aforesaid, as the 
said Bremen A. Trail, Sheriff, have hereto sub- 
13 scribed their names and affixed their seals the day 
and vear first herein mentioned. 


T. WALTER GOUGH. [seal.] 

JOHN H. GEHRING. [seal.] 

JOHN T. SCHLEE. [seal.] 

NEWTON S. WATTS. [seal.] 

EARL D. BURTON. [seal.] 

FRANK P. FITZPATRICK. [seal.] 

WILLIAM H. MAYS. [seal.] 

JOHN T. LYONS. [seal.] 

EDWARD FRYFOGLE. [seal.] 

WILLIAM KLINGELHOEFER. [seal.] 
STUART B. ARNOLD. [seal.] 

ROBERT P. GETTIER, [seal.] 

THEODORE S. ARCHER, Sk. [seal.] 

RAYMOND BILLINGSLEY. [seal.] 

JOSEPH WHEELER. [seal.] 

FRANK X. MILLER, [seal.] 

HOWARD H. SWEM. [seal.] 

FRANK S. WELLER. [seal.] 

CHARLES E. FRANCIS. [seal.] 

J. ISAAC HOLBROOK. [seal.] 

BREMEN A. TRAIL. [seal.] 
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Iii the Circuit Court for Baltimore Coiiiitv. 

i *' 

In Equity. j 

In the Matter of Edward B. McLean, Lunatic. 

I 

The return of the inquisition taken by the Sheriff in the 
above case having been submitted for confirmation, and 
said return and the other proceedings having bfeen read and 
considered. 

It is thereupon, this 3d day of November, 1933, by the 
Circuit Court for Baltimore County, adjudged! and ordered 
that the said inquisition be, and it is hereby confirmed. 

And it is further ordered that Mark L. Bristjol, be and he 
is hereby appointed committee of the person hnd estate of 
the said Edward B. McLean, with fu|l power and 
14 authority to take charge of and manajge the prop¬ 
erty, and to assume the control of the person of the 
said Edward B. McLean under direction of this Court; but 
before the said Mark L. Bristol shall proceed to act as such 
committee, he shall give corporate bond in t^e amount of 
$10,000.00, to the State of Maryland, with sureties to be 
approved by this court, or the clerk thereof, for the faith¬ 
ful discharge of his duties as such committee!, the costs of 
this proceeding to be paid out of this Estate; jand the ques¬ 
tion of Counsel Fee and Amount thereof, }f any, is re¬ 
served. 

C. GU$ GRASON. 


State of Maryland, 

Baltimore County , to ivit: | 

I, C. Willing Browne, Jr., Clerk of the Circuit Court for 
Baltimore County, in the State of Maryland, tfie same being 
a Court of Law and Record, do certify that the aforegoing 
is a true copy of the Docket Entries; Petition and Affidavit 
for Commission to Sheriff; Answer of Edwafd B. McLean 
and George B. Fraser; Inquisition and Ord<jjr Appointing 
Committee. j 

In testimony whereof, I hereunto subscribej my name and 
affix the seal of the said Court, this 6th day j of November, 
nineteen hundred and Thirty Three. 

Test: 


[seal. 


C. WILLING BROWNE, Jr., 

Clerk of the Circuit Court 

for Baltimore County. 
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15 Maryland, Set: 

I, Frank I. Duncan, Presiding Judge of the Circuit Court 
for Baltimore County, in the State aforesaid, do certify, 
that the aforegoing Attestation of C. Willing Browne, Jr., 
Clerk of the Circuit Court for said County, is in due form, 
and by the proper officer, who is the custodian of the 
Records and Papers of the Circuit Court for Baltimore 
County, and is now in office. 

Given under my hand, at Towsontown, this 6th day of 
November, in the year of our Lord one thousand nine hun¬ 
dred and Thirty Three. 

i FRANK I. DUNCAN. 


State of Maryland, 

Baltimore County, to wit: 

I, C. Willing Browne, Jr., Clerk of the Circuit Court for 
Baltimore County, the same being a Court of Law and 
Record, do certify, that the Honorable Frank I. Duncan by 
whom the above certificate was given, and who hath thereto 
subscribed his name, was at the time of so doing, Judge 
of the Circuit Court for Baltimore County, duly elected, 
commissioned and qualified, and is now in office. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Court, this 6th day of November, 
nineteen hundred and Thirty Three. 

Test r 

[seal.] 1 C. WILLING BROWNE, Jr., 

Clerk of the Circuit Court, 

for Baltimore County. 

16 Rule to Show Cause. 

Filed November 7, 1933. 
##**•#* 

Upon consideration of the petition herein filed by Mark 
L. Bristol for appointment as committee of the person and 
estate of Edward B. McLean, it is by the Court this 7th 
day of November, 1933, ordered that George B. Fraser 
show cause herein on the 10th day of November, 1933, at 
10 o’clock A. M., if any he has, why the prayers of said 
petition should not be granted, provided a copy of this no- 
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tice be served upon the said George B. Fraseif or left at 
his office on or before the 7th day of November, 1933. 

By the Court: 

P. DICKINSON LEjTTS, 

Justice. 

Motion of Respondent George B. Fraser to Dismiss 

Petition. j 

Filed November 10, 1933. 

i 

# * # * # * j # 

Comes now George B. Fraser by his attorneys Charles 
V. Imlay and John R. Reed and moves this! Honorable 
Court to dismiss the petition filed herein for tlfe following 
reasons: 

1. That said petition contains no positive averment that 
Edward B. McLean was at the time of the appointment by 
the Circuit Court of Baltimore County, Maryland, of peti¬ 
tioner Mark L. Bristol as committee, a resident of the State 
of Maryland, the only averment of such residence being 
implied in the participle ‘ 4 residing” appearing! in the first 
line of the second paragraph of said petition. 

17 2. That said petition contains no averment that 

there are any assets of the incompetenjt to be ad¬ 
ministered in the State of Maryland. 

3. That the record of the Maryland proceedings filed as 
an exhibit to the petition fails to show that atjthe time of 
the appointment therein of petitioner as comnjittee of the 
incompetent the latter was resident in Maryland or had 
property therein. 

4. That the petition shows on its face that thq only assets 
of the incompetent are located in the District c\f Columbia. 

5. That Sec. 44 of Title 15 of the Code is limited only to 
applications by committees of persons who a^e non-resi¬ 
dents of the District of Columbia. 

CHARLES V. IM|LAY, 
JOHN R. REEDJ 

Attorneys for the Respondent George B. Fraser. 
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Ansiver of George B. Fraser to Petition aAid to Rule to 

Show Cause. 

Filed November 10, 1933. 
####### 

Comes now the respondent George B. Fraser and for an 
answer to the petition and to the rule to show cause filed 
herein says as follows: 

1. That respondent admits the allegations of Paragraph 
1 of the petition with reference to the residence of the peti¬ 
tioner Mark L. Bristol. He is advised that the reference 
to Sec. 44 of Title 15 of the Code of Laws for the District 

of Columbia and the appointment of petitioner as 
18 committee by the Circuit Court for Baltimore 
Countv, Maryland, are conclusions of law which he 
is not required to answer. 

2. That in answer to Paragraph 2 of said petition, re¬ 
spondent admits that the incompetent Edward B. McLean 
was bodily present on October 30th, 1933, in Baltimore 
County, State of Maryland, and that he had been bodily 
present in Baltimore City and in Baltimore County from 
on or about the 2nd day of September, 1933, and continu¬ 
ously since that date to the alleged appointment of peti¬ 
tioner as committee on November 3rd, 1933, but respondent 
says that said incompetent was not a resident of said State 
but says on the contrary that he never was nor is now a 
resident of said State but is a resident of the District of 
Columbia. That on or about the 31st day of August, 1933, 
respondent was present, with Evalyn Walsh McLean, wife 
of the incompetent, at Montreal, Canada, at which time said 
incompetent was so sick in body and mind and unable 
to manage his affairs; that at said place and on or about 
said date in a conference between said wife, her attornev, 
and this respondent, it was agreed that said incompetent 
should be brought to Baltimore for the sole purpose of 
medical treatment. That pursuant to said plan the incom¬ 
petent was brought in a private car from Montreal to Balti¬ 
more City, Maryland, in charge of two male nurses, this 
respondent accompanying him in the same car; the wife of 
said incompetent and her attorney travelling in an adjoin¬ 
ing car; that on or about the 2nd day of September, 1933, 
said incompetent was so brought to Baltimore and there 
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placed in a nursing home for the space of some eight days, 
after which he was taken likewise under the attendance of 
a nurse or nurses to the Sheppard and Enoch Pratt Hos¬ 
pital at Towson, Baltimore County, Maryland, where 
19 he has ever since been continuously confined under 
restraint; following which, contrary toi the agree¬ 
ment so entered into by the wife as aforesaid, the proceed¬ 
ings were brought by said wife as set forth in Paragraph 2 
of the petition. And respondent, says that the verdict of 
adjudication as rendered by the Jury of Inquest on October 
30th, 1933, averred that the incompetent had been of un¬ 
sound mind without lucid intervals for more! than three 


months preceding the rendition of said finding, said finding 
being affirmed on November 3rd, 1933, all of which appears 
from the record filed with said petition. And respondent 
further says that the bringing of said incompetent from 
Montreal as aforesaid was within the aforesaid period of 
three months; that during said period of three months said 
incompetent never manifested an intention to fjorm a resi¬ 
dence in the State of Maryland. And respondent says that 


he has taken an appeal from the aforesaid order appointing 
said Mark L. Bristol and lias instructed his attorneys in 
Maryland to prosecute said appeal to completion. 

3. In answer to Paragraph 3 of said petition, this re¬ 


spondent admits that the incompetent is possessed of large 
property rights located in the District of Columbia under 
the will of his deceased father John R. McLean, but says 
that the same consist of a life benefit to be pai<jl or applied 
in the discretion of the trustee thereunder; that it is be¬ 
lieved to be of the value of considerably more than $1,000,- 
000.00, and that said incompetent is entitled td an income 
as in said paragraph stated and that the disposition of the 
same is between the incompetent, his wife, and| children as 
therein stated. 


% 4. That respondent admits the allegations of Paragraph 

i 4 of said petition. 

5. That respondent is advised that Paragraph 5 
20 states a conclusion of law which he is not, called upon 
to answer. 

6. Further answering said petition and said fule, this re- 

[ spondent says: 

(a) That he is informed and believes and therefore avers 
that said incompetent is possessed of no property in the 
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State of Maryland and was not so possessed of any prop¬ 
erty at the time of the appointment of the petitioner Mark 
L. Bristol as set forth in the petition herein; and the pro¬ 
ceedings filed with said petition fail to show any averment 
of property in Maryland. 

(b) That the proceedings for the adjudication of said 
incompetent and the appointment of petitioner as his com¬ 
mittee were initiated by the wife of the incompetent in the 
Circuit Court for Baltimore County, Maryland, on Octo¬ 
ber 3rd, 1933, and the designation by the Judge of the Cir¬ 
cuit Court of Baltimore County on November 3rd, 1933, of 
the petitioner Mark L. Bristol as committee was at the 
suggestion of counsel for said wife, the said Mark L. Bris¬ 
tol being as respondent is informed and believes a personal 


acquaintance of said wife. 


That respondent in fourteen 


consecutive years last past as adviser and counsel to said 


Edward B. McLean knows that said Mark L. Bristol has 


never been an adviser to said McLean or in any way cog¬ 
nizant of his business affairs. 


(c) That said wife and said incompetent have been es¬ 
tranged one from the other and have been in litigation 
one with the other for a number of years. That by a sepa¬ 
ration agreement in June, 1929, said incompetent and wife 
separated and have lived separate and apart ever since. 
That on November 7th, 1930, said wife filed in this Court 
against said incompetent Equity Cause No. 52,088, being 
a bill for maintenance for herself and the said three 


21 children. That thereafter in Equity Cause No. 53,- 
521, filed in this Court October 7th, 1931, said wife 
prayed for a divorce a mensa et thoro. That simultane¬ 
ously on said October 7th, 1931, said wife filed in this 
Court in Equity Cause No. 53,520 a bill as next friend of 
the minor children based upon alleged charges of reckless 
and lewd conduct, fraud and breach of trust on the part 
of said incompetent. That in the first equity suit above 
named, No. 52,088, said wife filed on February 19th, 1931, 
a petition asking that said incompetent be adjudged in 
contempt of court. That thereafter again in said Equity 
Cause 52,088 said wife on November 13th, 1931, filed a 
petition with various charges against said incompetent 
seeking an injunction against the latter’s prosecution of 
certain proceedings against her in Latvia. And respond¬ 
ent says that in these various suits and the proceedings 
so taken in connection therewith said wife has made many 
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serious charges against the character of the incompetent, 
which have created a situation where the interests of said 
wife are adverse to those of said incompetent;. And re¬ 
spondent avers that the safety of the estate bf said in¬ 
competent depends upon the appointment of softie one not 
nominated by said wife. That, in particular tljie interests 
of said incompetent and said wife are divergent! as regards 
the matter of maintenance involved in said Equity Cause 
No. 52,088, which on the record is open to increase or 
decrease. 

(d) That respondent has been the attorney ajid personal 
adviser to said incompetent since April, 191$, at which 
time he became such by a contract with said incompetent 
subject to termination on one year’s notice, which notice 
has never been given; that on the 28th day of March, 1933, 
respondent was appointed by said Edward B. Mc- 
22 Lean as his sole attorney in all matters; that the 
services of respondent as such over the last four¬ 
teen vears have been in connection with a great manv of 
the personal and business affairs of said incompetent, and 
that in addition to serving said incompetent, acceptably, 
he has so served acceptably to those whose interests have 
been adverse to said incompetent, having beeri recognized 
by officials of the American Security and Trust Company, 
trustee under the will of said John R. McLeaft, deceased, 
by the attorneys for said wife and by said ivife herself 
as the conferee in a great many instances wtiere confer¬ 
ences had to be held with reference to the conflicting in¬ 
terests involved. That the said status of respondent was 
accorded official recognition by this Court in a decree of 
May 17th, 1933, in Equity Cause No. 35,390 (in which the 
said estate of said John R. McLean is being supervised), 
wherein by said decree (Paragraph 9 thereof) the trustee 
is authorized to recognize respondent: 

“ * ■ * as financial agent and attorney for feaid Edward 

B. McLean and to confer and consult with 1 him in all 
matter(s) affecting the interest of said Edward B. Mc¬ 
Lean in the trust estate * * 


# >> 


That in his capacity as aforesaid respondent has co¬ 
operated as far as he can with said wife; as j late as Sep¬ 
tember 28th, 1933, consenting with the trusted to an order 
in said Equity Cause permitting said wife vfith her chil¬ 
dren to occupy the Friendship Estate. j 


i 
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(e) That in his capacity as attorney and legal adviser 
to said incompetent, respondent has been for over eight 
years the Secretary and Treasurer of the Enquirer Build¬ 
ing Company of Cincinnati, which owns the building in 
which the Cincinnati Enquirer is operated, one of the 
assets of the estate of John R. McLean, deceased. That 
respondent is likewise in said capacity the Secretary and 

Treasurer of the Rosiclare Lead and Fluorspar 

23 Mining Company of Illinois in which the McLean 

estate owns 50% of the capital stock. That respond¬ 
ent is in the same capacity the President of the Pigmy Com¬ 
pany, a fluorspar mine operating the fluorspar properties in 
the State of Kentucky, in which the estate of John R. Mc¬ 
Lean, deceased, is likewise interested. That among other 
things this respondent lias been for some time representing 
the incompetent in the matter of an adjustment of the lat¬ 
ter's taxes, involving intricate statements and accounts; the 
proper distribution of a fund of approximately $175,000.00 
to be distributed in Equity Cause No. 55,478, in this Court, 
the proceeds of the interest of said incompetent in 
the estate of Mildred M. Dewey, deceased; besides which 
this respondent is familiar by study of the records, prior 
appearances in court, and by extensive conferences with 
other parties interested therein in the various equity suits 
hereinbefore set forth; that respondent is likewise familiar 
with the subject-matter of the various accounts rendered 
from time to time by the American Security and Trust 
Company, Trustee, which have to be examined from the 
standpoint of said Edward B. McLean; that in addition 
to the above, respondent is the one most familiar with the 
subject-matter of the 1933 income tax return which must 
shortly be prepared, and the numerous and varied matters 
that have to do with the personal and business affairs of 
said incompetent. 

(f) That in said Equity Cause No. 35,390 jurisdiction 
was taken over the trust created under the will of John 
R. McLean, deceased, as hereinbefore stated; that since the 
filing of said suit in August, 1917, the affairs of said estate 
have been supervised by this Court, and that the interests 
of said incompetent are greatly affected by determinations 

of this Court therein; that respondent is advised 

24 that the interests of said incompetent can best be 

served by a committee who is familiar with the pro¬ 
cedure of this Court, with the details of said case since 
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accountable primarily to this 

i 

GEORGE B. FRASER, 

Respondent. 


District of Columbia, ss : 


George B. Fraser, being first duly sworn, oh oath de¬ 
poses and says that he has read the foregoing Answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein set forth as of personal knowl¬ 
edge are true, and those set forth as upon information and 
belief, he believes to be true. 

GEORGE B. F£ASER. 

Subscribed and sworn to before me this 9tli day of No¬ 
vember, A. D. 1933. 

[notarial seal.] GRACE E. M. GANSE, 

Notary Pub\ic, D. C. 

CHARLES V. IMLAY, i 

'JOHN R. REED, 

Attorneys for Respondent, I 
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Order Appointing Ancillary Committee. 
Filed November 10, 1933. 


This cause coming on to be heard upon the petition 
herein filed by Mark L. Bristol, the rule to show cause is¬ 
sued thereon to George B. Fraser and the answer thereto 
of George B. Fraser, same having been fully j^rgued and 
considered by the Court, and it appearing toj the Court 
that said Mark L. Bristol has been appointed committee of 
the person and estate of Edward B. McLean by the Cir¬ 
cuit Court for Baltimore County, Maryland, and it further 
appearing that- the said Court is a Court of competent ju¬ 
risdiction, it is by the Court this 10th day of November, 
1933, adjudged, ordered and decreed that the; said Mark 
L. Bristol be and lie hereby is appointed ancillary com¬ 
mittee of the person and estate of Edward B.j McLean in 
accordance with the provisions of the Code of Laws for 
the District of Columbia, with full power and authority to 
exercise in the District of Columbia all power and author- 
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itv vested in him by his appointment in the Circuit Court 
for Baltimore County, Maryland. 

And it is further ordered that said committee give an 
undertaking in tiie sum of $50,000.00 conditioned upon the 
faithful performance of his duties as such ancillary com¬ 
mittee before assuming his duties as such. 

Bv the Court: 

F. DICKINSON LETTS, 

Justice. 


From the above order respondent George B. Fra- 
26 ser appeals to the Court of Appeals of the District 
of Columbia, which appeal is hereby allowed; secur¬ 
ity for costs being fixed at $50 in cash or an undertak¬ 
ing with sufficient surety $100. 

F. DICKINSON LETTS, 

Justice. 


Memorandum . 


December 4, 1933.—$50 deposited in lieu of bond on ap¬ 
peal. 

Assignment of Errors. 

Filed December 18, 1933. 
####### 

The respondent George B. Fraser, by his attorneys, as¬ 
signs error bv the Court in the above-entitled cause as fol- 
lows: 

1. In overruling respondent’s motion to dismiss the pe¬ 
tition in this cause and in granting the ‘‘Order Appointing 
Ancillary Committee” of November 10, 1933. 

2. In appointing by virtue of s. 44 of Title 15 of the Code 
of the District of Columbia an ancillarv committee for 

•t 

an incompetent not shown by any positive averment of the 
petition to be a non-resident of the District of Columbia 
but shown by answer of respondent to be domiciled in the 
District of Columbia. 

3. In appointing an ancillary committee at the suit of a 
committee appointed by a Maryland court in proceedings 
there which according to the record thereof fail to show 

any property in Maryland at the time of the ap- 
27 pointment of said committee and when, according to 
the averments of both the petition and the answer; 
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the assets of the incompetent are located in the District 
of Columbia. 

4. In refusing to hold that the only proper i[nethod of 
appointing a committee under the circumstances of this 
case is under s. 2 of Title 16 as sought in the c^se of Ed¬ 
ward B. McLean, etc. v. Evalyn Walsh McLean et als., 
Lunacy No. 15,483, argued before this court simultaneously 
with this case. 

5. In refusing to appoint as committee of tjlie incom¬ 
petent some properly qualified person other thah Mark L. 
Bristol, the Maryland committee, shown by the uncontro¬ 
verted allegations of the answer to have been na^ned at the 
suggestion of the attorney for interests adverse to said in¬ 
competent. 

CHARLES V. IMLjAY, 

JOHN R. REED, 

Attorneys for Plaintiff . 

I 

i 

i 

Service of copy of the foregoing Assignment j of Errors 
is hereby acknowledged this 18 day of December, A. D., 
1933. | 

PALMER, STELLWAG^N and 
SCOTT 

By S. M. STELLWAGEN, j 

Attorneys for Petitioner. 

Respondent’s Designation of Record .| 

Filed December 18, 1933. 


The Clerk of Court will please include in the transcript 
of record the following: 

1. Petition for Appointment of Ancillary Cohimittee. 

2. Exhibits accompanying said petitioit. 

28 3. Rule to Show Cause. 

4. Motion of George B. Fraser to Dismiss Peti- 

tion. 

5. Answer of George B. Fraser to Petition alnd to Rule 
to Show Cause. 

6. Order of November 10, 1933, appointing Ancillary 
Committee, with Notation of Appeal. 
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7. Memo.: Deposit of Cash for Costs (December 4, 
1933). 

8. Assignment of Errors. 

9. This Designation. 

CHARLES V. IMLAY, 

JOHN R. REED, 

Attorneys for Respondent. 

Service of copy of the foregoing Respondent’s Designa¬ 
tion of Record is hereby acknowledged this 18 dav of De- 
cember, A. D., 1933. 

PALMER, STELLWAGEN and 
SCOTT, 

By S. M. STELLWAGEN. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part of 
this transcript, in re: Edward B. McLean, non compos 
mentis, Lunacy No. 15494, as the same remains upon the 
tiles and of record in said court. 

In testimonv whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 3rd dav of January, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6161. George B. Fraser, Appellant, vs. Mark 
L. Bristol, Ancillary Committee. Court of Appeals, Dis¬ 
trict of Columbia. Filed Feb. 7, 1934. Henry W. Hodges, 
clerk. 
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IN THE 


Court of Appeals, district of Columbia 


January Term, 1934. 


No. 6160. 

! 

Edward B. McLean, Non compos mentis , by his next 
friend, George B. Fraser, Appellant j 

vs. 

Evalyn Walsh McLean, John R. McLean^ 2d, an 
infant, Edward B. McLean, Jr., an infant, j et al. 

. 

_____ 

No. 6161. 

I 

George B. Fraser, Appellant , 
vs. 

Mark L. Bristol, Ancillary Committee. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASES. 

These cases are before this Court on appeal from 
the action of the Supreme Court of the District of 
Columbia, holding an Equity Court, in twp closely 


allied cases filed almost simultaneously, concerned 
with the appointment in the District of Columbia* of 
a committee for Edward B. McLean after his adjudi¬ 
cation as non compos mentis by a Maryland court. 
As the two cases involve related questions of law 
based upon the same facts, this brief is filed in both 
cases. 

The first bill was an original proceeding under s. 
115b of the District of Columbia Code (1929 Code T. 
16, s. 2) brought by Edward B. McLean by his next 
friend, George B. Fraser, naming Evalyn Walsh Mc¬ 
Lean, McLean’s wife, three children and the Mary¬ 
land Committee, defendants. To this bill defendants 
Evalyn Walsh McLean, the wife, and Mark L. Bristol, 
Maryland committee, filed motions to dismiss. The 
motions were granted and appeal duly taken by plain¬ 
tiff, the appeal being No. 6160 in the caption. For 
convenience this proceeding will be referred to as the 
“original case”, and the record cited by that number. 

The second bill (or petition as it is called) was an 
ancillary proceeding under s. 1141 of the Code (1929 
Code T. 15, s. 44) brought by Mark L. Bristol as Mary¬ 
land committee of Edward B. McLean, asking ancillary 
letters, in which case a rule was issued to George 
B. Fraser to show cause why the prayer should not be 
granted. George B. Fraser, defendant, moved to dis¬ 
miss this petition, and answered the rule and petition 

objecting to the petitioner’s qualification on the ground 

\ , 

that McLean was a resident of the District of Colum¬ 
bia and had no property in Maryland. The court 
after a hearing on the rule, answer, and motion, over¬ 
ruled the motion, and appointed Mark L. Bristol an¬ 
cillary committee. From this action George B. Fraser 
appealed, this appeal being No. 6161. For conveni- 
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ence this case will be referred to as the “ancillary 
case” and the record designated by that number. 

The facts as shown in the pleadings in both cases 
are as follows: 

Edward B. McLean, prior to his sojourn in Mary¬ 
land, was in Montreal, Canada, “sick in body and 
mind”, and unable to manage his affairs. ^R. 6161, 
p. 14) (R. 6160, p. 6.) On or about August $1, 1933, 
Mrs. McLean, his wife, her attorney, and McLean’s 
attorney, George B. Fraser, were there, anjl it was 
agreed among them that Edward B. McLean would 
be taken to Baltimore for the sole purpose bf mental 
treatment. McLean was immediately taken to Balti¬ 
more, placed in a nursing home for about eight days, 
then taken to Sheppard & Enoch Pratt Hojspital at 
Towson, Baltimore County, Maryland, where he has 
ever since been kept under restraint. (R. ^161, pp. 
14, 15) (R. 6160, p. 6.) 

On October 3, 1933, about a month after McLean’s 
arrival in Marvland, Mrs. McLean in violation of her 
agreement with McLean’s attorney, filed a petition in 
Baltimore County for a writ de lunatico ir^quirendo 
which issued thereon. (R. 6161, pp. 4, 6.) jThe rec¬ 
ord shows (R. 6161, p. 4 Ex. A) that McLean was 
served, and answered by attorney in fact George B. 
Fraser. An inquisition (Ibid, p. 9) was he}d on Oc¬ 
tober 30, 1933. McLean was found to be of unsound 
mind for three months last past, thus dating h)is incom¬ 
petency before his sojourn, in Maryland. By order of 
November 3, 1933 (Ibid. p. 11) the Circuit Court for 
Baltimore County confirmed the inquisition] and ap¬ 
pointed Mark L. Bristol committee of the person and 
estate. The appointment was made over t^ie objec¬ 
tion of George B. Fraser that McLean’s peirson was 


i 

i 

i 



4 


adequately cared for in the Sheppard & Enoch Pratt 
Hospital, and that his income was derived from a trust 
in the District of Columbia {Ibid. p. 8). 

At the time of the appointment of the committee, 
McLean had no property in Maryland (R. 6161, pp. 15, 
16; R. 6160, p. 3) and the jury of inquest found none, 
but found the same to be in the District of Columbia 
(R. 6161, pp. 9, 10). McLean’s principal property is 
in the District of Columbia consisting of a trust under 
control of the Supreme Court of the District of Co¬ 
lumbia. (R. 6160, p. 3, R. 6161, pp. 2, 15, 18.) There 
is payable to him at this time from his father’s estate 
a weekly stipend of $666.66 of which 40 per cent or 
$266.66 is applicable to alimony to the wife (R. 6160, 
pp. 3, 4), the balance to his personal use. His entire 
estate is estimated to be worth considerably more 
than $1,000,000 (R. 6161, p. 15). 

Following the Maryland adjudication, George B. 
Fraser as next friend for McLean on November 6, 
1933, filed the original case below. In the bill it was 
set forth that McLean had been adjudged incompetent 
in Maryland (R. 6160, p. 2); that Mr. and Mrs. McLean 
maintain their matrimonial domicile in the District 
of Columbia, McLean was not and is not a resident of 
Maryland, and the appointment of a committee there 
void; that McLean’s property is in the District of Co¬ 
lumbia {Ibid. pp. 3, 4) that Mrs. McLean who brought 
about the Maryland proceeding has been constantly ad¬ 
verse to McLean, engaging in numerous litigations 
against him as set forth {Ibid. pp. 4-6); that she 
brought him to Maryland with ulterior motives to have 
him committed {Ibid. p. 6, Par. 16); that she through 
her counsel nominated Mark L. Bristol who was ap- 
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pointed Maryland committee (Ibid. p. 7); that! further 
litigation between Mr. and Mrs. McLean is (likely in 
District of Columbia courts, in which McLean should 
have a committee favorable to him (Ibid. pp. 7, 8). 
The bill further sets forth (Ibid. p. 8) plaintiff’s (ap¬ 
pellant’s) desire that some one: 

“* * * solely representing and interested in 
plaintiff (McLean) be appointed committee or 
some one representing the plaintiff should be ap¬ 
pointed a member of said committee, or that this 
Court (Supreme Court of the District oi Colum¬ 
bia) will appoint its own committee, without rec¬ 
ommendation from any party to this causc^”. 

The bill prayed for guardians ad litem for the infant 
children of McLean, process against and a guardian 
ad litem for McLean, appointment of committee of es¬ 
tate, and injunction against Mark L. Bristol to restrain 
him from interference with McLean’s propertv. (Ibid. 

p. 8.) 1 

To this petition defendants Mark L. Bristol, indi- 
viduallv and as Marvland committee, and Mrs. McLean 
filed motions to dismiss, on the ground the bi|ll stated 
no ground for equitable relief, failed to disclose lack 
of jurisdiction in the Maryland court, and was con¬ 
trary to T. 15, sec. 44 of the Code (s. 1141) (R. 6160, 
p. 9). By order of November 13, 1933, the motion was 
granted (R. 6160, pp. 10-11) and plaintiff appealed. 

On November 7, one day after the filing of the orig¬ 
inal case, Mark L. Bristol as Marvland committee filed 
the petition for ancillary letters under s. 114}. (T. 15, 
sec. 44) of the Code (R. 6161, pp. 1-3). This ^et forth 
the committee’s residence in the District of Columbia, 
that McLean, “residing” in Baltimore Counter, Mary¬ 
land, was adjudicated there, his appointment and quali- 
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iication in that proceeding, and the existence of prop¬ 
erty of McLean in the District of Columbia. Attached 

V 

to it was a transcript of the Maryland proceeding. 
(Ibid. pp. 4-12 inc.) The transcript of the Maryland 
proceedings nowhere states McLean’s residence to be 
in Maryland or elsewhere, the petition of Mrs. McLean 
for the appointment of a committee merely stating that 
McLean “is now at the Sheppard and Enoch Pratt 
Hospital, Baltimore County”. (Ibid. p. 5) 

At the same time a rule was issued upon George B. 
Fraser requiring him to show cause why petitioner 
should not be appointed ancillary committee. (Ibid. 

p. 12.) 

To this petition and rule George B. Fraser filed an 
answer and motion to dismiss. The answer (Ibid. pp. 
14-19), admitted McLean’s presence in Maryland at 
the time of the adjudication, but stated McLean was a 
resident of the District of Columbia and not of Mary¬ 
land. It set forth the facts of McLean’s being taken 
to Maryland as heretofore set forth as a fact. The an¬ 
swer denied McLean had any property in Maryland, 
but set forth his interests in the District of Columbia. 
It averred Mark L. Bristol was nominated bv and was 

9 / 

a personal friend of Mrs. McLean, and set forth her 
hostility to McLean. It further set forth the connec- 
nection of Fraser with McLean as attorney and per¬ 
sonal adviser since 1919, so recognized by Mrs. Mc¬ 
Lean, and as officer in companies controlled by the 
McLean estate. 

The motion to dismiss the ancillary bill (R. 6161, p. 
13) was on the ground that the bill contained no posi¬ 
tive averment that McLean was a Maryland resident, 
that it contained no averment McLean had any assets 
to be administered in Maryland; that the record of the 
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i 


Maryland case did not show these facts, that the peti¬ 
tion showed all assets were in the District of Columbia, 

i 

and that s. 1141 (T. 15, s. 44) was limited to applica¬ 
tions bv committees of non residents of the District. 

A hearing on this motion, and the answer,j together 
with the motion to dismiss the original case! resulted 
in the order of November 10th (Ibid. p. 19) appointing 
Mark L. Bristol ancillary committee, and finding that 
the Maryland court had jurisdiction. From tjiis order 
George B. Fraser appealed. 

It thus appears from the averments of the pill in the 
original ease (6160) admitted by the motion tb dismiss 
that McLean had no property in Maryland: jthe same 
appears by positive averments in appellee’s oivn bill in 
the ancillary case (6161). The record in otpler words 
contains uncontradicted averments in both cfrses that 
McLean had no property in Maryland. 

On the matter of residence the bill in the original 
case (6160) avers McLean’s residence in thb District 
of Columbia, admitted by the motions to dispiiss. In 
the ancillary case the vague reference to McKean ‘‘re¬ 
siding” in Maryland (R. 6161, p. 2), in a participial 
construction, is positively denied in Fraser’s answer 
to the rule (Ibid. p. 14, Par. 2), which was pefore the 
court, and which was in conformity to the allegations 
of the bill in the original case; which allegations were, 
as said above, admitted by defendants in th^'t case. 

i 

ASSIGNMENTS OF ERRORS. 

The assignments of errors in the original case (R. 
6160, p. 12) is as follows: j 

1. In passing the decree of November 13,1^33, grant¬ 
ing the motions of defendants Evalyn Walsji McLean 



i 
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and Mark L. Bristol to dismiss plaintiff’s bill of com¬ 
plaint, and dismissing same. 

2. In refusing to hold that the bill of complaint was 
properly filed under s. 2 of Title 16 of the Code of the 
District of Columbia. 

3. In refusing to appoint a principal committee as 
prayed in the bill of complaint and on the contrary ap¬ 
pointing an ancillary committee under the petition in 
re: Edward B. McLean, non compos mentis, Lunacy 
No. 15,494, argued before the Court simultaneously 
with this case. 

4. In refusing to appoint as committee of the incom¬ 
petent some properly qualified person other than Mark 
L. Bristol, the Maryland committee, shown by the un¬ 
controverted allegations of the bill of complaint to 
have been named at the suggestion of the attornev for 
interests adverse to said incompetent. 

The assignment of errors in the ancillary case (R. 
6161, p. 20) is as follows: 

1. In overruling respondent’s motion to dismiss the 
petition in this cause and in granting the “Order Ap¬ 
pointing Ancillary Committee” of November 10, 1933. 

2. In appointing by virtue of s. 44 of Title 15 of the 
Code of the District of Columbia an ancillary commit¬ 
tee for an incompetent not shown by any positive aver¬ 
ment of the petition to be a non-resident of the District 
of Columbia but shown by answer of respondent to be 
domiciled in the District of Columbia. 

3. In appointing an ancillary committee at the suit 
of a committee appointed by a Maryland court in pro¬ 
ceedings there which according to the record thereof 
fail to show any property in Maryland at the time of 
the appointment of said committee and when, accord¬ 
ing to the averments of both the petition and the an- 


swer; the assets of the incompetent are located in the 
District of Columbia. 

4. In refusing to hold that the only propef method 
of appointing a committee under the circumstances of 
this case is under s. 2 of Title 16 as sought id the case 
of Edward B. McLean, etc. v. Evalyn "Walsh McLean 
et al., Lunacy No. 15,483, argued before this court 
simultaneously with this case. 

5. In refusing to appoint as committee of the incom¬ 
petent some properly qualified person other titan Mark 
L. Bristol, the Maryland committee, shown b^ the un- 
controverted allegations of the answer to hdve been 
named at the suggestion of the attorney for interests 
adverse to said incompetent. 

It will be seen that the assignments of errors in both 
cases go to the general propositions: (1) that the ap¬ 
pointment of the committee should have beed made in 
the original case because of McLean’s residedce in the 
District of Columbia and the location of his property 
here; and, conversely, (2) that the appointment should 
not have been made in the ancillary case because of his 
non-residence in Maryland and the absence of his prop¬ 
erty there; and (3) that it was error on the part of the 
court below in not appointing a disinterested person 
as committee. 

. 

ARGUMENT. 

l 

j 

I. The Appointment of the Committee Should Have 
Been Made in the Original Case and Denied in the 
Ancillary Case. 

Section 115b of the Code (T. 16, s. 2) upon which 
the bill in the original case is based reads as follows: 

“Estates of lunatics.—The equity court shall 
have full power and authority to superintend and 
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direct the affairs of persons non compos mentis, 
and to appoint a committee or trustees for such 
persons after hearing the nearest relatives of such 
person, or some of them if residing within the 
jurisdiction of the court, and to make such orders 
and decrees for the care of their persons and the 
management and preservation of their estates, in¬ 
cluding the collection, sale, exchange, and reinvest¬ 
ment of their personal estate, as to the court may 
seem proper. In the event that the person has no 
known relative residing within the jurisdiction of 
the court, then the court shall appoint some dis¬ 
interested person to act as guardian ad litem for 
such person in the proceedings for the appoint¬ 
ment of a committee or trustee. The committee 
or trustee shall account for all profit and increase 
of the estate of such person and the annual value 
thereof and shall be credited for taxes, repairs, 
improvements, expenses. The court shall allow a 
reasonable compensation for services rendered by 
the committee not exceeding a commission of 5 
per centum of the amounts collected if and when 
disbursed. The court may, upon such terms as 

under the circumstances of the case it mav deem 

* 

proper, decree the conveyance and release of any 
right of dower of a person non compos mentis, 
whether the same be inchoate or otherwise.” 

Section 1141 of the Code (T. 15, s. 44) upon which 
the bill in the ancillary case is based reads as follows: 

“Nonresident infant or lunatic.—Whenever an 
infant or lunatic residing without the District is 
entitled to a property in the District or to main¬ 
tain any action therein, a general guardian or com¬ 
mittee of his estate, appointed by a court of com¬ 
petent jurisdiction in the State or Territory where 
said infant or lunatic resides, or any person at the 
request of said guardian or committee, may apply 
to the court by petition for ancillary letters as such 
guardian or committee. Said petition must be 
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under oath and be accompanied with duly certified 
copies of so much of the record and proceedings 
as shows the appointment of such guardian or com¬ 
mittee and that he has given a sufficient bond to 
account for all property and money that inav come 
into his hands by virtue of the authority hereby 
conferred. The court may thereupon issiiie to such 
guardian or committee, ancillary letteri; as such 
guardian or committee, without citatioi|, or may 
cite such persons as it may think proper to show 
cause why the said application should be refused; 
and the said court shall require from subh person 
or persons the security required by la|w in like 
cases from a resident guardian or committee.’’ 

It is submitted that a reading of the twp sections 
quoted indicates (1) that the latter is intended to apply 
to a 4 ‘lunatic residing without the District”[ who has 
been adjudicated in another jurisdiction and |for whom 
a committee has there been appointed and (2) that the 
former is intended to apply to the case of ^ resident 
either adjudged in the District of Columbia under s. 
115a of the Code (T. 16, s. 1) or adjudged tty a court 
of competent jurisdiction elsewhere. 

I 

A. The loiver court erred in appointing ah ancillary 
committee under s. 1141 (T. 16 , sec . 44 ) of the D. C. 
Code . | 

44 Residence” in the sense used in these cakes has its 
usual meaning of place of permanent residence, domi¬ 
cile, legal residence, home. The word is used similarly 
elsewhere in the Code, at T. 18, sec. 357, requiring a 
juror to be 44 resident”; T. 14, sec. 61, providing no 
decree of divorce shall be rendered in favj>r of any¬ 
one not a 44 resident”; T. 20, sec. 17, requiring civil 
commissioners to be 44 actual residents”, tb mention 
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a few instances where the meaning is indisputable. T. 
16, sec. 17 provides for the return to their “residence” 
of insane persons not “residing” in the District of 
Columbia but committed to St. Elizabeth’s Hospital 
here. 

The word “resident” was thus interpreted by this 
Court in connection with the above section on divorce 
(D. C. Code s. 971; T. 14, s. 61) in the case of Downs v. 
Downs, 23 App. D. C. 381, where this Court squarely 
holds (p. 386) the word to mean “domicil”. And the 
Court further says (p. 388): 

“Authorities are not wanting, if any are re¬ 
quired, to show that in statutes relating to taxa¬ 
tion, right of suffrage, divorce, limitation of ac¬ 
tions, and the like, the term ‘residence’ is used in 
the sense of ‘legal residence’; that is the place of 
domicil or permanent abode, as distinguished from 
temporary residence. ’ ’ (Citing cases) 

Where something different from domicile is meant 
in the Code specific language is used to designate it. 
Thus in the above section with reference to civil com¬ 
missioners (1929 Code T. 20, s. 17) the term “actual 
residents” has been held by this Court to be some¬ 
thing more than domicile. Neivman v. Frizzell , 43 
App. D. C. 53, 60, 66. The Court comments (p. 60) 
upon the difficulty of differentiating between “resi¬ 
dence” and “domicil” and bases its decision upon the 
use of the words “actual residents”. 

“Residence” for the purpose of attachment has been 
held by this Court to be domicile, Robinson v. Morri¬ 
son, 2 App. D. C., 105, construing s. 783 R. S. D. C. 
(Code s. 445; T. 24, s. 121). And the same construc¬ 
tion of the statute was reached by this Court in the 
case of Howard v. Trust Co., 12 App. D. C. 222. 
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i 
i 

i 

The word “residence” used in a statute providing 
for lunacy inquests is generally so interpreted in other 
jurisdictions. 

State v. Servier, 136 La. 46; 66 So. 392.1 

In re: McHie, 253 N. Y. S. 166; affirmed 258 
N. Y. 589; 180 N. E. 345. 

In re: Edmondson, 109 Pa. Super. 495 (cur¬ 
rent) ; 167 A. 502. ' j 

I 

“It is a well settled rule of construction that 
language used in a statute which has a settled and 
well known meaning, sanctioned by judicial de¬ 
cision, is presumed to be used in that sense by 
the legislative body. The Abbotsford , j98 U. S. 
440.” ' I 

Kepner v. U. S., 195 U. S. 100, at 124,144 L. ed. 

114. | 

i 

Under a similar provision for ancillary proceedings 
in New York, the courts there have held they cannot 
appoint an ancillary committee for one of their own 
residents. 

In re: McHie , 253 N. Y. S. 166, affirmed (1932) 
258 N. Y. 589; 180 N. E. 345. 

i 

i 

In the McHie case petitioner was a resident of New 
York and owned property there. She went to Bati- 
more, Maryland, for treatment, where she lived in a 
hotel, became violent, and was put in Sheppard and 
Enoch Pratt Hospital. On petition of her mpther she 
was declared incompetent in Baltimore County, and 
a committee of her person and estate appointed. Two 
months later, the committee of her estate was on 

i 

petition made ancillary committee in N^w York. 
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Later petitioner returned to New York, applied for 
a declaration of sanity, restoration of her property 
and an accounting. She alleged she was a resident 
of New York and that the Court could not appoint an 
ancillary committee. The court held that petitioner 
in the asylum in Baltimore County did not abandon 
her New York residence, and therefore could not have 
an ancillary committee in New York. If her insanity 
was inquired into there, it must be an original pro¬ 
ceeding. The committee was discharged nunc pro tunc 
without allowance of commissions or attorney’s fees. 

The language of the New York statute under which 
the McHie case was decided is very similar to s. 1141 
(T. 15, s. 44), reading as follows: 

“Where the person alleged to be incompetent 
resides without the state, and a committee, curator 
or guardian of his property, by whatever name 
such officer may be designated, has been duly ap¬ 
pointed pursuant to the laws of any other state, 
territory or country where he resides, the court, 
in its discretion, may make an order appointing 
the foreign committee, curator or guardian, the 
committee of all or of a particular portion of the 
property of the incompetent person, within the 
state, on his giving such security for the discharge 
of his trust as the court thinks proper”. N. Y. 
Civil Practice Act, s. 1363. 

The facts in the McHie case are practically identical 
with those in the cases here. It appears that Kansas 
and Massachusetts follow the same rule, and would 
not recognize the Maryland Committee. 

Morrissey v . Rodgers , 137 Kans. 626 (1933); 
21 Pac. (2d) 359. 

Tuelle v. Flint , 186 N. E. 222; (Mass. 1933). 
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i 

i 


i 

i 


McLean’s residence could not be changed Ifrom the 

w i 

District of Columbia by taking him to Maryland. The 
record (R. 6161, p. 9) shows by finding of j the jury 
that he had been insane for three months [and that 
he had not been in Maryland that long, ^[n insane 
person cannot form any intent to change his residence. 

In re: Edmondson, 109 Pa. Super. 495; 167 A. 
502. | 

Fed. Tr. Co. v. Allen , 110 Kans. 484;! 204 Pac. 
747. 

| 

Baker v. Smith's Estate, 226 Mo. Apd. 510; 18 
S. W. (2d) 147. 

i 

B. The lower court erred in not appointing a com¬ 
mittee under s. 115b ( T. 16, s. 2) of the D. Ct Code. 

i 

The right of the state to appoint a committee of the 
person and estate of an incompetent is an ancient one 
derived from English jurisprudence. Originally the 
power was in the English king as “Parens [patriae”, 
under the common law. 

Stat. “De Prerogativa Regis", 17 Ed. II, Ch. 
9,10. 

’ i 

Matter of Colah, 3 Daly (N. Y.) 529, 535. 

Yeomans v. Williams, 117 Ga. 800; 45 S. E. 73. 

State v. Fdbisinski, 152 So. 207; Fla. July 1933. 

The power to declare a person incompetent was 
delegated to the Chancellor in his personal capacity, 
distinct from general equity jurisdiction pnder the 
great seal. 

Matter of Colah, 3 Daly (N. Y.) 529. 

Yeomans v. Williams, 117 Ga. 800; 4ij) S. E. 73. 

Hamilton v. Traber, 78 Md. 26; 27 A. 229. 
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In the United States after the Revolution, this power 
passed to the people. 

State v . Fabisinski, 152 So. 207, Fla. 1933. 

Matter of Colah, 3 Daly (N. Y.) 529. 

This power to determine insanity and appoint and 
control guardians of person and property of the lu¬ 
natic is delegated to the equity court in the District 
of Columbia by Code s. 115b (T. 16, s. 2). This power 
is unrestricted in terms, but is restricted by recognized 
rules and principles, such as those of jurisdiction. 

Matter of Colah, 3 Daly (N. Y.) 529, 537. 

Section 1141 (T. 15, s. 44) being applicable only 
where the estate of a non-resident is involved, and 
being inapplicable to the present cases as heretofore 
shown, any procedure to determine McLean’s sanity, 
or appoint a committee of either person or estate in 
D. C. must necessarily be under s. 115b (T. 16, s. 2). 

McLean, though a resident of the District of Co¬ 
lumbia, was confined in a Maryland hospital, and ad¬ 
judicated by a Maryland jury. Paragraph 6 of the 
bill filed in the District of Columbia (R. 6160, pp. 6-7) 
indicates the incompetent was duly represented by 
counsel in the hearing. The record in the ancillary 
case (R. 6161, p. 4) shows he was duly served. None 
of the parties contend here that McLean is able to 
manage his affairs. On these facts it is contended by 
appellant that the fact of McLean’s sanity was duly 
established, and the Supreme Court of the District 
of Columbia should recognize the adjudication to that 
extent on the basis of comity, but should not recognize 
the appointment of the committee, especially of the 
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estate. This was done in the recent case of Morrissey 
v. Rodgers, 137 Kans. 626 (1933), 21 Pac. (fid) 359, 
where it appears that the judge refused to appoint an 
ancillary guardian under circumstances similar to 
those in the present case, for non-residence of the in¬ 
competent, but did recognize the adjudication of a 
foreign state and appoint an original guardian based 
thereon. The appellate court, while not discusjsing this 
action, made no adverse comment and infejrentially 
approved it. 

It follows that the committee appointed in the Dis¬ 
trict of Columbia should be the original one, and the 
Maryland committee ancillary thereto. Such! was the 
holding in Foran v. Healy, 73 Kans. 633; 85 Pac. 751; 
86 Pac. 470. j 

If it is contended that the District Courts | will not 
recognize even the adjudication in Maryland,! but will 
require a complete proceeding here, then t|ie lower 
court should be reversed in both appeals before the 
Court, and should be instructed to allow appellant to 
amend his original petition by adding prayers for a 
petition de lunatico inquirendo or instructed to grant 
such relief under the general prayer. 

It is true that it has been held by a former Chief 
Justice of the lower court that a committee cannot be 
appointed in an original proceeding under s. 115b (T. 
16, s. 2) where the adjudication has taken piace out¬ 
side of the District of Columbia. This was sp held in 
memoranda decisions by the late Chief Justice McCoy 
in the cases of In re: Herbert L. Lee, Lunacy 11, 303, 
and John D. Curtiss, Lunacy 11, 289, the decision in 
the latter case being reported in 54 W. L. R. 310. In 
the Lee case, it appears that the incompeteiit was at 
the time of the adjudication a resident of Norfolk 

j 

. 
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where the adjudication took place. The decision was 
rendered in connection with a petition to have a new 
committee appointed in this jurisdiction, the commit¬ 
tee in Virginia having previously died. When taken 
in connection with its facts, the case may be distin¬ 
guished on the ground that the incompetent was a resi¬ 
dent of Virginia at the time of the adjudication. In 
the latter case, the question of the incompetent’s resi¬ 
dence is not clearly shown. The petition states that 

he was confined in an asvlum in Florida and savs noth- 

* * 

ing specifically with reference to his residence. An 
affidavit on the subject of residence states facts from 
which it may be inferred that his residence remained 
in the District of Columbia, but this is not clearly 
stated. If the decisions mentioned are considered ap¬ 
plicable to the cases at bar, it is submitted that they 
should not be accepted in lieu of the reported cases 
set forth above where the principles have been estab¬ 
lished bv the courts of last resort. 

& 

An examination of Sections 115a and 115b (T. 16, 
ss. 1 and 2) will indicate that the first section provides 
in a general way for lunacy proceedings to determine 
the sanity or insanity of a person. The next section 
is independent of the first and is not in its language 
or in its sense confined to situations arising under the 
first section. It is not restricted to residence or to 
non-residence. It is not restricted in its language to 
persons adjudged to be of unsound mind in this juris¬ 
diction and to exclude those to be of unsound mind 
in other jurisdictions. Unless the second section men¬ 
tioned permits the appointment of a committee of the 
estate within this jurisdiction under the circumstances 
involved in this case whether or not a committee has 
been appointed elsewhere, we are brought to the con- 


elusion that the property located within this jurisdic¬ 
tion and presumably under the control of the! court in 
this jurisdiction must be without the care aijd super- 

i 

vision of a resident committee unless there has been 
a committee appointed at the place of adjudication. 

The contention of the appellees in these cases leads 
to the conclusion that one who is domiciled inj the Dis¬ 
trict of Columbia and all of whose property is here 
may be taken elsewhere, adjudged to be of junsound 
mind, and then by reason of the appointment of a com¬ 
mittee in a jurisdiction where there is no property, 
have an ancillary appointment made in this | jurisdic¬ 
tion, and the entire accounting take place before a 
court in a foreign jurisdiction that has no control over 
the property. 

II. The Maryland Court Was Without Jurisdiction to 
Appoint a Committee of McLean’s Estate. 

While appellant did not in the court below jobject to 
the appointment of a Maryland committee of McLean’s 
person, it is submitted that on the facts in [this case 
the Maryland court was without anthoritv fco to do. 
Jurisdiction to appoint a guardian for an 'incompe¬ 
tent person is exclusive in the state of permanent resi¬ 
dence. And there are a number of cases wjhich hold 
that appointment of a guardian of the person is de¬ 
pendent upon both residence and property in the ap¬ 
pointing state, e. g ,: 

Federal Trust Co. v. Aliev , 110 Kansj 484; 204 
Pac. 747. ! 

Foran v. Healy , 73 Kans. 633; 85 Pa£. 751; 86 
Pac. 470. 

In re: Tottenham , 2 Myl. & Co. 39; 4p Reprint 
556. 
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Baker v. Smith's Estate , 226 Mo. App. 510; 18 
S. W. (2d) 147. 

Tuelle v. Flint, 186 N. E. 222 (Mass. 1933). 

The only right in the Maryland court was to ad- 
judicate and incarcerate McLean as a mental incom¬ 
petent within its boundaries. Courts of a state have 
this right for the protection of a lunatic and the public. 

Emmerich v. Thorley, 54 N. Y. S. 791; 35 App. 
Div. 452. 


It is believed that the true distinction to be drawn 
from the above cases is that, while a state in which the 
incompetent is present may adjudicate and incarcerate 
him regardless of his residence and the situs of his 
property, an appointment of a permanent guardian (or 
committee) of his person and estate may be made only 
in the state of his residence and the situs of his prop¬ 
erty. 

In any event, whether the Maryland appointment of 
the guardian of the person was right or wrong (and il 
is not called in question here), McLean’s presence in 
Maryland does not deprive the court in this jurisdic¬ 
tion, where he is resident and has his property, from 
making the appointment of a committee of his estate 
under the general power granted by s. 115b (T. 16, s. 
2) of the Code. 

Guardianship of the property of an incompetent may 
be authorized where his residence and estate are in 
the jurisdiction. 

Hundley v. Sumrall , 144 Ky. 73; 137 S. W. 842. 

In re: Stewart , 85 Wash. 190; 147 Pac. 1153. 

Rdher v. Raher , 150 Iowa 511; 129 X. W. 494; 

35 L. R. A. (N. S.) 292. 



And from necessity, a court may appoint a jguardian 
or committee of property within the state even though 
the incompetent is a non-resident and not present in 
the state. J 

Coker v. Gay , 154 Ga. 337; 114 S. E. 21i7. 

Wilkinson v. McIntyre, 254 Mass. 325; il50 N. E. 

228. | 

i 

I 

Here, however, as shown by the records] none of 
McLean’s property was in Maryland. Thei|e was no 
need or use for a committee there. He conic} not con¬ 
trol any of the property, and his appointment was 

strictlv territorial and limited to that state. I 

| 

Allison v. Campbell , 21 N. C. 152. j 

■ 

I 

Maryland appears to be the only state wliich holds 
it can make an appointment of a committee of person 
and estate under the present circumstance^, and its 
position is incorrect. j 

The leading case taking this view is Bliss v. Bliss, 
decided by the Maryland Court of Appeals ii^ 1 1918,133 
Md. 61; 104 Atl. 467. This case indicates! that the 

i 

Maryland Court of Appeals would probably uphold 
the jurisdiction of the Circuit Court for Baltimore 
County in the McLean case, the facts of which are very 
close to those in Bliss v. Bliss . 

As to the appointment of a committee the Maryland 
proceeding is not entitled to full faith and credit in 
this Court: 

j 

j 

11 It is thoroughly settled that the constitutional 
provision that full faith and credit shall be given 
in each state to the judicial proceeding^ of other 
States, does not preclude inquiry into the jurisdic¬ 
tion of the court in which the judgment is ren- 
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dered, over the subject-matter, or the parties af¬ 
fected by it, or into the facts necessary to give 
such jurisdiction’ \ 

Thbrmann Frame , 176 U. S. 350, 356: 44 L. 
ed. 500; 20 S. Ct. 446. 

Courts in the District of Columbia can therefore in¬ 
quire into the Maryland proceeding on the question of 
the jurisdiction which Maryland apparently upholds, 
and in this connection an examination of Bliss v. Bliss 
is instructive. 

In the Bliss case the decision does not follow from 
the argument and authorities cited. The very argu¬ 
ment that the presence of the lunatic in the state en¬ 
ables the court to inquire into his lunacy leads to the 
corollary that the presence of his property therein 
would giVe rise to jurisdiction to appoint a commit¬ 
tee of his estate. There is nothing in that argument to 
rebut the usual presumption that the court will not in¬ 
dulge in a vain attempt to control property outside the 
state, especially when the Maryland court admits there 
may be separate guardians of person and estate. 

Much stress is placed upon the welfare of Maryland 
citizens, but that welfare is not connected with the 
management of property beyond the state line. Like¬ 
wise the benefit to the incompetent of having an ac¬ 
count made to a foreign court and income subjected to 
taxation in a foreign state is not obvious. 

The Bliss case cites as an authority Campbell's Case , 
2 Bland 209, Md. 1825, quoting that case for the prop¬ 
osition therein stated that a writ de lunatico inqui- 
rendo might be directed to the sheriff of the county 
wherein the lunatic might at the time be placed. This 
quotation in turn cited the English case of Ex Parte 
Souihcot , 2 Yes. Sen. 402. 
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Campbell's Case does not support the decision in 
the Bliss case. The facts there were that duifing set¬ 
tlement of an estate in Maryland, relatives of!Charles 
Campbell petitioned for a writ de lunatico inquirendo 
as to him, alleging that he was of Frederick County 
and was then in a Philadelphia hospital, and attaching 
affidavits of Philadelphia physicians stating dampbeli 
had been of unsound mind for several years. The 
property involved was located in Frederick a4d Balti¬ 
more Counties, Maryland, and Washington, D.C. The 
writ was issued, directed to Frederick Count^, Mary¬ 
land, because that was Campbell’s residence. The 
statement in this case quoted in Bliss v. Bliss was 
dictum. The holding of Campbell’s case supports the 
appellant herein. 

Ex Parte Southcot y 2 Ves. Sen. 402, 28 E4g. Rep. 
256, was decided in 1751 and was one of the leading 
cases on this subject. Thomas Southcot, a British cit¬ 
izen, was in French Flanders, to which placd he had 

i 

been taken by his father for care. He owned Extensive 
lands and properties in England. A petition fbr a writ 
de lunatico inquirendo was filed and and the 'question 
was whether it could issue, as the lunatic could not be 

I 

produced before a jury of the county wher^ he re¬ 
sided, as was the practice. Affidavits were filed as to 
his lunacy. The Lord Chancellor held that tliere was 
no reason why if a subject had an estate in England 
his absence would prevent the inquiry. There! must be 
an English jury to inquire, it had to be in England, his 
domicile, and could not be beyond the sea. ^he King 
would lose his prerogative as to caring for t^ie prop¬ 
erty if someone should carry the idiot beyond the sea. 
The jury would look into the matter, the commission 
to issue in Essex, where was the place of residence, 
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which was better than to take the county nearest 
Flanders, or the last county where the lunatic was. 
This case does not support the dictum in Campbell’s 
case, or in Bliss case, but is direct authority for an 
original jurisdiction in the District of Columbia in the 
instant case under Code s. 115b T. 16, s. 2). 

In both the Campbell Case and Ex Parte Southcot 
the writ was directed to the domicile, and in Ex Parte 
Southcot, the Chancellor held the lunatic could not be 
adjudged where he was found. In Campbell's Case 
the question was one of venue between counties, being- 
taken for granted that the writ would issue in the state 
of domicile. 

III. The Court Should Have Taken Testimony on the 
Question of McLean’s Residence, and the Proper 
Person to be Appointed Committee, and Should 
Not Have Disposed of the Question on a Motion 
to Dismiss. 

McLean’s bill by next friend in the original case 
states he is domiciled in the District of Columbia (R. 
6160, p. 2). Paragraph 2 of the petition in the ancil¬ 
lary case (R. 6161, p. 2) states inferentially only that 
McLean was “residing” in Marvland at the time of the 
adjudication. Appellant says in Paragraph 2 of his 
answer to the petition and rule to show cause in that 
case (R. 6161, p. 14) “ * * * but respondent says that 
said incompetent was not a resident of said State, but 
says on the contrary that he never was nor is now a 
resident of said State but is a resident of the District 
of Columbia.” This raised the jurisdictional question 
of residence which is an issue of fact, upon which testi¬ 
mony should have been taken. 



In re: Beech wood, 204 N. Y. S. 473; 142 Misc. 
400. 

Morrissey v. Rodgers, 137 Kans. 626 (1933); 21 
Pac. (2d) 359. ! 

Tuelle v . Flint, 186 N. E. 222 (Mass. 193j$). 

The court erred in appointing the committee nom¬ 
inated by; Evalyn Walsh McLean through counsel. 
Even had appointment of any ancillary committee been 
proper, the present appointee was disqualified jiecause 
of the peculiar facts of the ease. He was appointed in 
Maryland on nomination of Mrs. McLean’s Counsel 
(R. 6160, p. 7) as the result of an alleged frajid per¬ 
petrated upon McLean by his wife, by whom |he was 
taken into Maryland under an agreement to provide 
treatment only. (R. 6161, pp. 14-15.) 

In the case of Baker v. Smith 's Estate, 226 Mjo. App. 
510, 18 S. W. (2d) 147, a resident of Jackson iCountv 
was taken by her husband to Buchanan County^ placed 
in an asylum there, personally served with process in 
a proceeding brought by the husband, and adjudged a 
lunatic there. A guardian of person and estate was 
appointed. Later her sister had her adjudged in 
Jackson County, her domicile, and filed a motion in 
Buchanan County alleging the Buchanan Coijnty de¬ 
cree was void for want of jurisdiction. At page 154 
the opinion contains the following statement pertinent 
to the present case: I 

4 4 Nevertheless if a husband with ulterior mo¬ 
tives may be permitted to choose the county where 
he may cause his unfortunate wife to be trans¬ 
planted, there can be little doubt in the blind of 
any practical man as to who will be the guardian. ’ ’ 


It is significant that McLean was taken into probably 
the only state that will appoint a committee for a non- 



resident without property in the state, and that Mrs. 
McLean has been hostile to him and to his interests 
for a period of years, as shown by litigation in this 
jurisdiction cited in the bill in the original case (R. 
6160, Pars. 10-35, pp. 4-6). 

The chief concern of the court in the selection of a 
person for the management of the estate of the lunatic 
and the care and custody of his person is to advance 
his conduct and welfare. 

Est. Rachel Colvin , 3 Md. Cli. 278, 285. 

Matter of Col ah, 3 Daly (N. Y.) 529. 

In the latter case, the court summarizes the holding 
of eminent authorities on the appointment of a proper 
committee for an incompetent, (pp. 537, 538): 

“His (the incompetent’s) interest is the chief 
consideration, and, therefore, great care has al¬ 
ways been taken not to entrust the custody of his 
person or his estate to those who may be pecuni¬ 
arily benefited by his death, or whose interest is 
to keep his property from diminishing, unless the 
officer exercising the power is satisfied that it 
would be to the advantage of his bodily and mental 
condition, and that those who stand in the relation 
to him of blood and natural affection should have 
the custody and care of him. Nor will the interest 

«r 

of heirs or next of kin be at all considered in any 

outlay that mav be made for his comfort or bene- 
* * 

fit, or in determining what is most conducive to his 
interest, either in the care of his person or in the 
management of his estate.” 

CONCLUSION. 

These cases are not a strife by George B. Fraser 
(appellant’s next friend in the one case and himself 
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the appellant in the other) for appointment ip. lieu of 
Mark L. Bristol. A reversal of the decrees bqlow will 
not bind the lower court as to who shall be appointed. 
Fraser asks in the original proceeding for the appoint¬ 
ment of someone friendly to McLean (R. 6160, jpp. 7-8). 
He is the person to raise the question, having ^cted as 
McLean’s attorney and personal adviser from April, 
1919, to date; his status in that regard having been 
affirmed in a decree in an equity case involving Mc¬ 
Lean's father’s estate. (R. 6161, p. 17.) His status 
is recognized in the ancillary case where he is made 
party respondent by the petitioner. His motion and 
answer therein {Ibid. pp. 13-19) are in McLean’s in¬ 
terest. He is the only representative of McLean not 
affiliated with interests adverse to him. Appellees Bris¬ 
tol and Mrs. McLean appear by the same counsel in 
motions in the original case (R. 6160, pp. 9}10), the 
same counsel who appear for appellee Bristoll as com¬ 
mittee in the ancillary case (R. 6161, p. 3).| On be¬ 
half of McLean, who cannot speak for himself, Fraser 
through his counsel earnestly contends that! the de¬ 
crees below were erroneous and should be reversed. 

Respectfully submitted, 

Charles V. Imlay, 

John R. Reed, 

Attorneys for Appellants. 


